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v i c e s  r e c e i v e d  t r a v e l  o r d e r s  which p r e s c r i b e d  a 
per diem r a t e  o f  $ 4 1  p e r  d a y ,  b u t  i n d i c a t e d  a 
" f i n a l  r a t e "  would be e s t a b l i s h e d  a f t e r  per- 
formance of a s u r v e y ,  which was r e q u i r e d  by an 
agreement e s t a b l i s h e d  between employee ' s  union 
and t h e  agency .  The s u r v e y  was n o t  completed 
u n t i l  a f t e r  t h e  t r a v e l  was performed.  Under 
t h e  c i r c u m s t a n c e s  o f  t h i s  case, t h e  g e n e r a l  
r u l e  p r o h i b i t i n g  r e t r o a c t i v e  increase of bene- 

diem r a t e  had n o t  been e s t ab l i shed  a t  t h e  t i m e  
of t r a v e l .  

f i t s  is n o t  a p p l i c a b l e ,  s i n c e  t h e  f i n a l  p e r  .- 

T h i s  ac t ion  is i n  r e s p o n s e  t o  a request f o r  an 
advance  d e c i s i o n  from t h e  Department  o f  H e a l t h  and Human 
S e r v i c e s  r e g a r d i n g  t h e  claim o f  Mary Lou Young f o r  t r a v e l  
expenses . ' /  In Octobe r  1983 ,  Ms. Young a t t e n d e d  a t r a i n -  
ing course away from h e r  permanent  d u t y  s t a t i o n .  Her 
t r a v e l  orders i n d i c a t e  t h a t  a per  diem r a t e  o f  $ 4 1  was 
e s t a b l i s h e d  i n  a c c o r d a n c e  w i t h  t h e  Federal  T r a v e l  Regula- 
t i o n s  and agency  p o l i c y .  However, t h e  t r a v e l  o r d e r  a lso 
p r o v i d e d  t h a t  a f i n a l  p e r  diem r a t e  would be e s t a b l i s h e d  
a f t e r  c o m p l e t i o n  o f  a s u r v e y  o f  s u b s i s t e n c e  costs.  Such a 
s u r v e y  is r e q u i r e d  by a memorandum of u n d e r s t a n d i n g  a g r e e d  
upon by t h e  agency  and t h e  employees '  u n i o n .  The s u r v e y  
was n o t  conduc ted  prior t o  t h e  pe r fo rmance  o f  t h e  t r a v e l  i n  
q u e s t i o n ,  b u t  when i t  was l a t e r  c o n d u c t e d ,  it showed t h a t  a 
h i g h e r  r a t e  o f  p e r  d iem;  i n  f a c t ,  a c t u a l  s u b s i s t e n c e  n o t  t o  
exceed $60 p e r  d a y ,  was j u s t i f i e d .  T h e  issue presented is  
whe the r ,  i n  v i ew o f  t h e  s t a t e m e n t  o n  t h e  t r a v e l  o r d e r ,  t h e  
p e r  d iem ra te  was p r o p e r l y  ra ised to  $50 by  a n  amendment 
issued a f t e r  t h e  t r a v e l  had been per formed.  W e  f i n d  t h a t  
t h e  i n c r e a s e d  p e r  diem may be p a i d .  

- l /  The request was p r e s e n t e d  to  t h i s  O f f i c e  a t  t h e  
r e q u e s t  of Ms. Young, by R o b e r t  A. Car l i s le ,  C e r t i f y -  
i ng  O f f i c e r ,  Depar tment  o f  H e a l t h  and Human S e r v i c e s ,  
Region 1 0 ,  Sea t t l e ,  Washington.  

t 



8-217852 

M s .  Young, a n  e m p l o y e e . o f  t h e  S o c i a l  S e c u r i t y  Admin- 
i s t r a t i o n ,  i n  Idaho, pa r t i c ipa t ed  i n  t r a i n i n g  classes 
for a p p r o x i m a t e l y  o n e  month i n  P o r t l a n d ,  O r e g o n ,  i n  octo- 
ber 1983. A s  i n d i c a t e d ,  h e r  o r i g i n a l  t r a v e l  o r d e r  f i x e d  
per  diem a t  $ 4 1 ,  b u t  a lso c o n t a i n s  t h e  s t a t e m e n t ,  ' F i n a l  
per d i e m  ra te  w i l l  be e s t a b l i s h e d  a f t e r  t h e  n e c e s s a r y  s u r -  
v e y  o f  P o r t l a n d  area s u b s i s t e n c e  costs is  completed.' 

The s u r v e y  m e n t i o n e d  o n  t h e  order r e f e r s  t o  t h e  memo- 
randum of u n d e r s t a n d i n g  b e t w e e n  t h e  a g e n c y  a n d  t h e  Amer ican  
F e d e r a t i o n  of Governmen t  Employees ,  Social  S e c u r i t y  Admin- 
i s t r a t i o n ,  G e n e r a l  C o m m i t t e e  ( t h e  U n i o n ) ,  t o  e s t a b l i s h  
terms and  c o n d i t i o n s  of t h e  H e a l t h  and  Human S e r v i c e s  
T r a v e l  Manual .  A c o p y  of t h e  a q r e e m e n t  w a s  p r o v i d e d  b y  t h e  
a g e n c y  i n  i t s  s u b m i s s i o n .  The  a g r e e m e n t  r e q u i r e s  t h e  
a g e n c y  t o  n o t i f y  t h e  Union i f  e m p l o y e e s  w i l l  be i n  a t r a v e l  

Union  is to  a p p o i n t  a r e p r e s e n t a t i v e  who, i n  c o n j u n c t i o n  
w i t h  a n  a g e n c y  r e p r e s e n t a t i v e  a n d  a t  t h e  a g e n c y ' s  e x p e n s e ,  
c o n d u c t s  a s u r v e y  of s u b s i s t e n c e  costs i n  t h e  area w h e r e  
t h e  t r a i n i n g  is  t o  be h e l d .  On t h e  bas i s  o f  t h i s  s u r v e y  a 
per diem or  a c t u a l  s u b s i s t e n c e  r a t e  i s  t o  be set  pr ior  t o  
t h e  p e r f o r m a n c e  o f  t h e  e m p l o y e e ' s  t r a v e l .  

s t a t u s  f o r  t r a i n i n g  f o r  p e r i o d s  i n  e x c e s s  of 30 d a y s .  The  .- 

I n  t h e  p r e s e n t  case ,  i t  a p p e a r s  t h a t  t h e  a g e n c y  d i d  
n o t i f y  t h e  Union  a n d  i n d i c a t e  i t s  w i l l i n g n e s s  t o  p e r f o r m  
t h e  n e c e s s a r y  s u r v e y .  However ,  f o r  some r e a s o n  t h e  s u r -  
v e y  was n o t  c o n d u c t e d  u n t i l  a f t e r  t h e  p e r f o r m a n c e  o f  
Ms. Y o u n g ' s  t r a v e l .  When t h e  s u r v e y  was completed i n  
November 1983, t h e  appropr ia te  r a t e  f o r  t h e  P o r t l a n d  area 
was d e t e r m i n e d  t o  be $60 per d a y  a c t u a l  s u b s i s t e n c e  ex- 
p e n s e s .  S u b s e q u e n t l y ,  t h e  a u t h o r i z i n g  t r a v e l  o f f i c e r  
i s s u e d  a n  amendment t o  t h e  o r i g i n a l  order, i n c r e a s i n g  
Ms. Y o u n g ' s  per  diem e n t i t l e m e n t  t o  t h e  maximum of $50 per 
d a y .  The maximum per diem r a t e  was a p p a r e n t l y  spec i f ied  
b e c a u s e  it would  n o t  h a v e  b e e n  p o s s i b l e  f o r  t h e  t r a v e l e r  to 
e s t a b l i s h  h e r  e n t i t l e m e n t  to  a c t u a l  s u b s i s t e n c e  reimburse- 
m e n t  a f t e r  t h e  t r a v e l  h a d  b e e n  p e r f o r m e d .  The  c e r t i f y i n g  
o f f icer ,  aware o f  t h e  r e s t r i c t i o n s  a g a i n s t  amendment of 
t r a v e l  orders, s u b m i t t e d  a request f o r  a d e c i s i o n .  

The a g e n c y  p o i n t s  ou t  t h a t  t h e  per diem r a t e  was f i x e d  
i n  t h e  t r a v e l  o r d e r  i n  a c c o r d a n c e  w i t h  app l i cab le  F e d e r a l  
r e g u l a t i o n s ,  a g e n c y  p o l i c y  and  r e g u l a t i o n s  a n d ,  i n s o f a r  a s  
was poss ib l e ,  t h e  memorandum of u n d e r s t a n d i n g  w i t h  t h e  
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Union.  T h e r e f o r e ,  t h e  a g e n c y  b e l i e v e s  t h a t  a n  amendment t o  
i n c r e a s e  t h a t  per  d i e m  a f t e r  c o m p l e t i o n  o f  t r a v e l  may n o t  
be allowed u n d e r  t h e  l o n g s t a n d i n g  r u l e  t h a t  t r a v e l  o r d e r s  
may n o t  be r e t r o a c t i v e l y  m o d i f i e d  so as t o  i n c r e a s e  o r  
decrease t h e  r i g h t s  a n d  e n t i t l e m e n t s  of a t r a v e l e r  u n l e s s  
a n  error  is a p p a r e n t  o n  t h e  f a c e  o f  t h e  o r d e r s  or t h a t  
wh ich  was p r e v i o u s l y  i n t e n d e d  h a s  b e e n  omitted t h r o u g h  
error or i n a d v e r t e n c e .  

The a u t h o r i t y  f o r  paymen t  o f  per diem to  a n  e m p l o y e e  
t r a v e l i n g  on o f f i c i a l  b u s i n e s s  away f rom h i s  d e s i g n a t e d  
post o f  d u t y  is  c o n t a i n e d  i n  5 U.S.C.  S 5702 (1982). The 
a g e n c y  i s  r e s p o n s i b l e  f o r  e s t a b l i s h i n g  r a t e s  and  for 
a u t h o r i z i n g  per diem j u s t i f i e d  b y  t h e  c i r c u m s t a n c e s  o f  t h e  

(Supp. 1, September 28, 1981). 
t r a v e l .  See Federal T r a v e l  R e g u l a t i o n s ,  para. 1-7.3 .- 

I t  is  w e l l  e s t a b l i s h e d  t h a t  l e g a l  r i g h t s  a n d  l i a b i l -  
i t i e s  w i t h  r e g a r d  t o  t r a v e l  a l l o w a n c e s  v e s t  when t r a v e l  i s  
p e r f o r m e d  u n d e r  c o m p e t e n t  orders. D r .  Sigmund F r i t z ,  
55 Comp.  Gen. 1241 (1976). As n o t e d  by t h e  a g e n c y ,  t h e  
g e n e r a i  r u l e  r e g a r d i n g  t r a v e l  orders is t h a t  t h e y - m a y  n o t  
be r e t r o a c t i v e l y  m o d i f i e d  so a s  t o  i n c r e a s e  or decrease t h e  
r i g h t s  a n d  e n t i t l e m e n t s  of a t r a v e l e r  u n l e s s  a n  error is 
a p p a r e n t  o n  t h e  f a c e  o f  t h e  o r d e r .  H. D. A n d e r s o n ,  
57 Comp. Gen. 367 (1978). 

However ,  t h e  q u e s t i o n  p r e s e n t e d  by  t h i s  case is 
w h e t h e r  t h e  a d d i t i o n a l  paymen t  may be made s i n c e  t h e  t r a v e l  
o r d e r  p r o v i d e d  s p e c i f i c a l l y  f o r  c h a n g i n g  t h e  per diem r a t e  
s t a t e d  a f t e r  t h e  n e c e s s a r y  s u r v e y  had  b e e n  made. Because 
of t h a t  p r o v i s i o n  w e  do n o t  f i n d  t h a t  t h e  orders f i x e d  a 
per diem ra te  which  became v e s t e d  upon p e r f o r m a n c e  o f  
t r a v e l .  R a t h e r ,  t h e  orders p r o v i d e d  for t h e  f i x i n g  o f  per 
diem i n  a c c o r d a n c e  w i t h  a s u r v e y  t h a t  had  n o t  b e e n  per- 
formed a t  t h e  time t h e  orders were i s s u e d .  Due to  t h e  
a g r e e m e n t  made b y  t h e  a g e n c y  w i t h  t h e  Union and  t h e  p r o v i -  
s i o n  i n  t h e  t r a v e l  o r d e r ,  t h e  per diem r a t e  was n o t  estab- 
l i s h e d  p r io r  t o  t r a v e l .  T h u s ,  t h e  amendment to t h e  t r a v e l  
order d i d  n o t  i n c r e a s e  a v e s t e d  b e n e f i t ,  b u t  e s t a b l i s h e d  
t h e  f i n a l  per diem r a t e  which  was n o t  f i x e d  when t r a v e l  was 
p e r f o r m e d .  

- 3 -  

i 



B-2 1 78 5 2 

Thus,  w e  f i n d  t h a t  under t h e s e  l i m i t e d  c i r c u m s t a n c e s ,  
t h e  f i n a l  rate  of $ 5 0 ,  e s t a b l i s h e d  p u r s u a n t  to t h e  a g r e e d  
upon s u r v e y ,  may b e  p a i d  to t h e  e m p l o y e e .  

.' 

of k s e i i e F  t h e  u n i t e d  S ta tes  
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